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Introduction: 
 
The Shipping Federation of Canada (the Federation),  incorporated by an Act of 
Parliament in 1903, represents the operators, owners and agents of the ships that carry 
Canada’s international trade (see Appendix). The Federation is committed to the 
development and promotion of an environmentally responsible and sustainable marine 
transportation system – a commitment that informs every facet of our activities, from 
advocacy to operations to education.  
 
The international shipping industry is federally regulated and is covered by a broad 
spectrum of standards that addresses such key elements as a ship’s construction and 
equipment, its operations, its crew, and its cargo and cargo containment material. Part of 
the value that we provide our members is helping them ensure regulatory compliance 
when their ships call Canadian ports.  We do this by: 

- Informing members of upcoming regulatory developments so that they can 
prepare for new standards before they come into force; 

- Working with the government to clarify any ambiguity in regulatory provisions; 
- Providing appropriate training to help members understand what is expected from 

them in terms of regulatory compliance; 
- Obtaining feedback from government inspection programs to help members focus 

on aspects of their operations that may lead to improvements in the global 
compliance record. 

 
We have read with interest Bill C-469 and the related debates that have taken place in the 
House. Although we understand the reasons underlying the Bill’s support, we have 
concerns regarding its potential impact on the regulatory process and on the future 
predictability of regulatory standards.  Indeed, it seems to us that the Bill’s ultimate 
outcome will be to make regulatory compliance into an exercise that is both exceedingly 
difficult and increasingly irrelevant. 
 
We therefore submit that the new remedies introduced by the Bill should be amended to 
guarantee the minimum level of predictability and stability that ship operators require.  
 
  
I –  The Judicial Review Remedy – Impact on the Regulatory Process: 
 
Our understanding of section 16 of the Act is that it would allow any resident of Canada 
or any entity to challenge the federal government for having adopted a given regulatory 
standard rather than another standard that the resident or entity believes should have been 
adopted.  
 
It should be noted that regulatory standards are developed and adopted after a lengthy 
process which involves, at a minimum, publication in Part I of the Canada Gazette, 
followed by a comment period, followed by an assessment, followed by a re-drafting and 
a second publication is Part II of the Canada Gazette.  In addition to this, at the time of 
their publication, any new regulations must be accompanied by a Regulatory Impact 
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Assessment Statement, which describes the reasons for the standards, the alternatives that 
have been considered, the cost-benefit of the measure, and the various stakeholders who 
have been consulted. 
 
As far as regulatory developments for the marine industry are concerned, draft 
regulations are also tabled for discussion and comment by stakeholders at the Canadian 
Marine Advisory Council, which meets twice a year in each of Canada’s regions 
(regional CMACs, open to all), and twice a year in Ottawa (national CMAC, open to all). 
More details on the CMAC process can be found at:  
 (http://www.tc.gc.ca/eng/marinesafety/rsqa-cmac-about-us-1859.htm). 
 
Many regulatory developments impacting our industry are aimed at integrating 
international standards into Canadian law so that Canada can ratify international 
conventions or can comply with its international obligations (the standards in some 
treaties are updated on a regular basis, making it necessary for signatory countries to 
amend their national legislation accordingly). However, the fact that Canada has many 
navigable waters that are internal sometime leads to the need for Canada-specific 
standards (for such waters) that differ from international norms.  Indeed, environmental 
standards for internal waters are usually more stringent than those governing other waters 
under Canadian jurisdiction, and are only adopted once the appropriate environmental 
studies and stakeholder consultations have been completed.   
 
In view of the foregoing, we are concerned that Bill C-469 would enable anyone to 
challenge any regulatory standard at any time, thereby trumping the existing regulatory 
process and creating regulatory unpredictability.  We therefore submit that a new 
subsection should be added to section 16, in order to provide that the proposed judicial 
review remedy does not apply to a regulatory standard. 
 

 
Recommendation 1: 
Section 16 should be amended through the introduction of a new subsection, 
which would provide that the subject judicial review remedy does not apply to a 
regulatory standard. 
 

 
 
II – The Civil Action Remedy -  No Safe Ground for Operators: 
 
Subsection 23(3) provides that it is not a defence to a civil action that: 
 

(a) The activity was authorized by an Act or a regulation or other statutory 
instrument, unless the defendant proves that the significant environmental harm is 
or was the inevitable result of carrying out the activity permitted by the Act or the 
regulation or other statutory instrument; or 

(b) There is no reasonable or prudent alternative that would have prevented the 
environmental harm.  
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This subsection leaves us highly perplexed. Paragraph (a) seems to imply that, 
notwithstanding his or her compliance with the applicable regulations, an operator may 
be sued if he or she did not use the best available technology.  However, it is difficult to 
see how such a proposal could be implemented.  Despite the sometimes dizzying rate at 
which new technologies are being developed and coming on scene, they are not 
necessarily suitable on board ocean vessels trading throughout the world, nor are they 
necessarily a good choice in terms of their impact on marine safety or the demands they 
place on the ship’s crew. Technology choices must be planned well in advance of their 
implementation, and are usually synchronized with vessel’s dry docking schedule. Ship 
operators are interested in operating their assets in a way that is not only compliant with 
all of the relevant acts and regulations, but also enables them to further reduce their 
environmental footprint on a voluntary basis by implementing best practices and 
advanced technologies. Trade would become a nightmare if an operator who is compliant 
with all of the relevant regulations could nevertheless be sued by anyone at any time  for 
not having the (allegedly) best available technology on board, therefore (allegedly) 
causing (or being likely to cause) significant environmental harm.  
 
This being said, paragraph (b) of subsection 23(3) leaves us even more perplexed, 
because it seems to contradict paragraph (a) by dismissing any possibility of the operator 
being able to demonstrate that he or she is already using the best available technology.  
 
Although one may argue that the claimant must still prove the existence of significant 
environmental harm, in reality, the act of merely alleging such harm is sufficient to 
launch the proceeding.  Thus, regardless of whether it is valid or not, the allegation will 
leave the operator with no choice but to defend himself or herself.  
 
In view of the foregoing, we respectfully submit that subsection 23(3), as it is currently 
drafted, would create an unmanageable risk for operators by making it extremely difficult 
if not altogether impossible for them to identify the “safe ground” on which they can 
operate without fear of being prosecuted or sued. 
 
We further submit that subsection 23(3) should be redrafted to provide that it is a defence 
to a civil action that the activity meets the relevant statutes and regulations.  
 

 
Recommendation 2: 
Subsection 23(3) should be redrafted to provide that it is a defence to a civil 
action that the activity meets the relevant statutes and regulations. 
 

 
  
We trust that you will give these comments due consideration and are available to answer 
any additional questions you may have. 
 

*** 
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Respectfully submitted, 
 
 
 
Michael H. Broad 
President 
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LIST OF RECOMMENDATIONS 

 

 
 
Recommendation 1: 
Section 16 should be amended through the introduction of a new subsection, which would 
provide that the subject judicial review remedy does not apply to a regulatory standard. 
 
Recommendation 2: 
Subsection 23(3) should be redrafted to provide that it is a defence to a civil action that 
the activity meets the relevant statutes and regulations. 
 
 

*** 
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APPENDIX: 
LIST OF FEDERATION’S CORE MEMBER COMPANIES 

 

Acro Navigation Inc. 

Admiral Marine Inc. 

Aegean Maritime Inc. 

Anglo-Eastern Ship Management Ltd. 

American President Lines Ltd. 

Atlantic Container Line 

Atship Services Ltd. 

Bay Shipping Inc. 

Canada Steamship Lines  - A Division of The CSL Group Inc. 

Canadian Maritime Agency Ltd. 

Canmer Navigation Inc. 

Celtic Maritime 

China Ocean Shipping Co. (COSCO) 

China Shipping (Canada) Agency Co. Ltd. 

CMA-CGM (Canada) 

CMC-Currie Maritime Corporation 

Colley Motorships Ltd. 

Cross Marine Inc. 

Echo Freight Inc. 

Evergreen America Corporation 

F.K. Warren Ltd. 

Fednav Ltd. 

Fundy Shipping Ltd. 

Furncan Marine Ltd. 

Gibson Canadian Global Agency Inc. 

Goodfellow Shipping Agency Ltd. 

Gresco Ltée 

H.E. Kane Agencies Ltd. 

Shipping Federation of Canada on Bill C-469,  
An Act to Establish an Environmental Bill of Rights 

7



Hampton Ship Agency 

Hanjin Shipping 

Hapag-Lloyd (Canada) Inc. 

Holmes Maritime Inc. 

Inchcape Shipping Services 

K Line Canada Ltd. 

KD Marine Inc. 

Laden Maritime Inc. 

Lakehead Shipping Co. Ltd. 

Lower St. Lawrence Ocean Agencies Ltd. 

Maersk Canada Inc. 

Mathers Marine Agency Ltd. 

MCA Marine & Cargo Agencies Ltd. 

McAsphalt Industries Ltd. 

McKeil Marine Limited 

McLean Kennedy Inc. 

Montreal Marine Services Inc. 

Montship Inc. 

MSC (Mediterranean Shipping Co.) 

Navitrans Shipping Agencies Inc. 

Nirit Canada 

Norton Lilly International 

North Atlantic Refining Ltd. 

NYK Line (Canada) Inc. 

Ocean Remorquage Montreal Inc. 

OceanCrest Transport Inc. 

Oceanic Tankers Agency Ltd. 

OOCL (Canada) Inc. 

Poros Shipping Agencies Inc. 

Project Transport & Trading Ltd. 

Protos Shipping Limited 
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Ramsey Greig & Co. Limited 

Rio Tinto 

Robert Reford 

Scandia Shipping (Canada) Inc. 

SMK Tanker Agency Inc. 

Sorel Maritime Agencies Inc. 

Svitzer Canada Ltd. 

Tormar Inc. 

Trillium Shipbrokers Ltd. 

Wagenborg Shipping North America Inc. 

Wallenius Wilhelmsen Logistics Americas LLC 

Yang Ming Shipping (Canada) Ltd. 

Zim Integrated Shipping Services (Canada) Co. Ltd. 

 
 


